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NOTE: This article only addresses issues that arise
when funds are not paid as required under Form
2-T. Detailed information concerning the Earnest
Money Deposit, Additional Earnest Money Depos-
it, and the Due Diligence Fee is provided in other
articles in this guide.

Is the contract void if the buyer fails to
timely deliver the Initial Earnest Money
Deposit (EMD) or Due Diligence Fee
(DDF)?

No. the contract is in full force and effect as soon as
it is signed by all parties and such signing is appro-
priately communicated. The buyer’s obligation to
deliver the Initial EMD and DDF are terms of the
contract that the buyer must fulfill. As explained
more fully in this article, if a buyer does not timely
deliver the Initial EMD and/or the DDF, they could
be in breach of contract.
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Can the seller accept another offer if the
buyer fails to timely deliver the Initial
EMD and/or the DDF?

If the contract is effective, the answer is“no.” Once
the parties are under contract, the seller cannot
accept another offer, even if the buyer has failed to
timely deliver the Initial EMD and/or the DDF. The
article titled Contract Formation and Effective Date
have more information as to when the contract
becomes binding.

If the seller is under contract, they should seek the
advice of legal counsel before accepting another of-
fer, unless the second offer is contingent on the ter-
mination of the current contract, or in other words,
unless the second offer is a back-up contract.

What can the seller do if the buyer fails to
timely deliver the Initial EMD and/or the
DDF?

The seller is permitted to demand payment of the Ini-
tial EMD and/or DDF in writing. If the buyer thereafter
fails to make payment of the Initial EMD or the DDF
via cash, official bank check, wire transfer, or electron-
ic transfer within one banking day, then the seller has
the unilateral right to terminate the contract. “Bank-
ing day”in Form 2-T means Monday-Friday, except
for recognized bank holidays. This means that if the
seller gives the written demand on a Friday, the buy-
er would have until close of business on Monday to
deliver the funds (assuming no holidays).

RISK
MANAGEMENT
TOOLS


http://[link to article]

What if the buyer gives a bad check for
the Initial EMD or DDF?

The contract is not void, and the contract will
remain in full force and effect unless it is properly
terminated. Paragraph 1(d) of the contract says that
the seller can use the same written demand pro-
cess explained above to demand funds when the
buyer’s check or other payment method is dishon-
ored. The buyer would then have one banking day
to provide the required funds.

What if the buyer fails to timely pay the
Additional EMD?

The contract states that time is of the essence for
payment of any Additional EMD. If the buyer does
not pay these funds, no written demand is neces-
sary from the seller. The seller can immediately and
unilaterally terminate the contract if they wish.

Form 2-T requires that Additional EMD must be
paid by “cash, official bank check, wire transfer or
electronic transfer.” Failure to timely pay via one
of these methods will similarly permit the seller to
immediately terminate the contract.

Can the seller terminate if the DDF, EMD,
or Additional EMD have been putin the
mail but not actually received by the
seller by the applicable due date?

Yes. Form 2-T requires that funds actually be re-
ceived by the seller in order to be considered
“delivered” under the contract. Therefore, if the
contract gives the seller the right to terminate for
failure to timely “deliver” funds, the buyer’s merely
putting the funds in the mail will not be sufficient if
the seller does not, in fact, receive the funds by the
applicable due date.
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